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Mz, David K. Clark

Clearwater Enterprises, Inc.

Post Office Box 339

Elizabethtown, North Caroling 28337

Re; Consent Agreement angd Final Order
Dacket No, CWA-04-201 1-3500(b;)

Dear Mr. Clark:

Enclosed is a copy of the Consent Agreement and Final Order (CAFQ), finalized
by the U.S. Environmental Protection Agency, Region 4 and the Regional Administrator.
Please make note of the provisions under Section V {Pavinent).

Thank you for your cooperation in seitling this matter. Should you have any
questions or concerns please contact Ms, Mary E. Halback of my staff at (404} 562-9778,
or your attorney may contact Wilda Cobb, Attorney Advisor, at (404) 562. §530.

Sincerely,

iy
F i W@ Protection Division

Enclosure
cc: Ms. Jennifer Frye
USACE

My, Rick Shiver
NCDENR

Mr. Matt Matthews
Division of Water Quality, NCDENR
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY. . - ©
REGION 4 O
IN THE MATTER OF: =
Clearwater Enterprises, Inc., ADMINISTRATIVE 4
Efizabethtown, NC CONSENT AGREEMENT AND
FINAL PENALTY ORDER

RESPONDENT Docket No: CWA-84.2011-5500(b)

| ™ AL S N S

CONSENT AGREEMENT

1. Statutory Awthority

kL This is a civil penalty proceeding under Section 309(gx 1) of the Clean
Water Act (CWA), 33 US.C. § 1319(gX 1) and the Consalidated Rules of Practice Governing
the Administrative Assessment of Civil Pencdties, Ivsunance of Compliance or Corrective Action
Orders and the Revocation, Termination or Suspension of Permits, published at 64 Fed, Reg.
40176 (July 23, 1999, codificd at 40 Code of Federa! Regulations (C.F.R.) Part 22 (Part 22).

2. The authority 1o lake action under Section 309(g) 1) of the CWA, 33
U.S.C. § 1319(2)(1}, s vested in the Administrator of the United States Environmental
Protection Agency (EPA). The Administrator has delegated this authority o the Regional
Administrator Region 4, who in turn has redelegated this authority to the Director of the Water
Protection Division of EPA Region 4 {Complainant}.

If. Siatutory and Regulatory Background

3. Section 309X 1AXB) of the CWA, 33 US.C. § 131%gH DAXB),
states "{wlhenever, on the bacis of any information available - the Administrator finds that any
person has violated Iscotion 301 of the CWA, 33 US.C. § 13111, .. . the Adminisirator . . . may,
after consuitation with the State in which the vielation occurs, assess a class | civil penalty or a
¢lass H civil penalty under [33 US.C § 1319 (2HBYL"

4, Section 301(a} of the CWA, 33 U.S.C. § 131{{a), states “[elscept a8 in
compliance with ., . [Section 404 of the CWA 33 U.S.C, § 1314], the discharge of any |dredged
or {itl material] by any person shalf be unlawful.” Section 404 of the CWA, 33 U1.S.C. § 1344,
authorizes the Secretary of the Army, aeting through the Chief of Engincers, U.S. Army Corps of
Engineers {COE), to issue permits for the discharge of dredged or fil] materiai into navigable
waters,



5. Section S02(12) of the CWA, 33 UB.C. § 1362(12), defines a “discharge
of pollutants” as “Jajny addition of any pollutant to navigable waters from any point source ... )

L3

6. Section 502(14) of the CWA, 33 UL.5.C. § 1362(14), defines “point
source” us “falny discernible, confined and discrete conveyance, including but ot limited to any
pipe, ditch, channel, tunmel, conduit {os] discrete fissure . .. from which pollutants are or may be
discharged.”

7. Section 302(7) of the CWA, 33 U.5.C. § 1362(7), defines “navigable
waters™ ag “it]he waters of the United States, inchsling the territerial scas.”

g. Federal regulations under 40 C.E.R. § 232.2 define the term “waters of the
United States™ to include “weotlands,”

9. Federal reguiations ueder 40 CFR. § 232.2 and 33 CFR. § 328.3(b)
define “wetlands” as “{tlhose areas that are inundated or saturated by surface or groundwater at a
frequency and duration sutficient 1o support, and that under normal circumstances do support, a
prevalence of vegetation typicaily adapied for life i saturated soil conditions.”

IH. Allegations

14, The term “Discharge Arca™ means the jurisdictional waters that have been
impacted cither throagh filling or dredging as a result of the unauthorized activities that are the
subject of this enforcoment action. More specifically, the Discharge Area is located in the town
of White Lake, Bladen County, North Corolina, near 34.62811° N latitude and 78.48714° W
longitude (“Site™) (“Exhibits A and B").

1, The term “Site” means the parcel or parcels of land on which the
Discharge Area is located.

12, Respondent, Clearwater Enterprises, Inc., at all times relevant to this
Consent Agreement and Final Order, was the owner and operator of the Site.

13, Clesrwater Enterprises, Inc., is 2 person within the definition set forth
under section 502{5) of the CWA, 33 U.S.C, § 1362(%).

[



14, Commencing on or sbout March 24, 2009, until May 19, 2014,
Respomdent, or those acting on behalf of the Respondent, discharged dredged und/or fill material
into wettands on the Site using earth moving machinery, durtng unauthorized activities
assacinted with the mechantcal land clearing and filling of wetlands for commercial
development,

15,  Respondent impacted approximately .75 acres of forested wetlands
adjacent to an uanamed tributary of Colly Creek, Colly Creek is a tributary of the Black River, a
navigable water of the United States,

{6,  The discharged dredged and/or fill material, including earthen naterial
deposited at the Discharge Area, are “pollutants” as defined under the CWA § 502(6).

17.  The eurth moving mechinery and mechanical land clearing equipment
employed by the Respondent to deposit the dredged and/or [3ll materia! at the Discharge Area are
“point suurces” as defined under the CWA § 502(14),

I8.  Respondent’s placement of the dredged and/or il material at the
Discharge Area constitutes a ““discharge of pollutanis” as defined under the CWA § 302(12).

19. At nc time during the discharge of dredged and/or fill matenial ot the Site
did the Respondent possess a permit under Section 404 of the CWA, 33 US.C. § 1314,
anthorizing the activities performed by Respondent. Each discharge by the Respondent of
pollutants irto navigable waters without the required permit issued under Section 404 of the
WA, 33 U.S.C. § 1344, s a violation of Section 301{u) of the CWA, 33 UL.C. § 131 1{a).

0, Each day the material discharged by the Respondent remains in waters of
the United States without the reguired peemit under Section 404 of the CWA, 33 U.85.C. § 1344,
constifutes # day of violation of Section 301 of the CWA_ 33 US.C, § 1311

1V. Stipulations and Findings

21, Complainant and Respondent have conlerred for the purpose of settlement
ynder 40 C.F.R, Part 22.18 and desire to resolve this matter and settle the allegations described
herein without a formal hearing, Therefore, without gathering any evidence or testimony,
making of any argument, or adjudicating any issue in this matter, and in accordance with 40
C.ER. Part 22.13(b), this Administrative Consent Agreement and Final Ponalty Order ("CAF("™)
will simultaneousiy commence and conclude this matter.

22, For the purposes of this CAFO, Respondent admits the jurisdictional
allegations set out above and peither admits nor denies the factual allegations set out sbove.

23, Respondent hereby waives its right to contest the allegations sel out abhove
and its right to appeal the Final Order accompanying this Consent Agreement,



24.  Respondent consents 1o the assessment of and agrees to pay the
administrative penalty as set forth in this CAFO amd consents to the other conditions set forth in
this CAFO.

25, By signing this CAFQ, Respondent certifies that the informution it has
supphied concerning this matter was at the time of submission, and is, wuthful, accurate, and
camplete for each such submission, response and statement. Respondent realizes that there are
sigrificant penalties for submittiag false or misteading information, including the possibility of
fines and/or imprisenment for knowing submission of such information,

26, EPA reserves the right to assess and collect any and all civi] penalties for
any violation described in this CAFO to the extent that any information or certification provided
by Respondent was mnaterially false or inaccurate at the time such information or certification
was provided to EPA.

27, Complainant and Respondent agree to settle this matter by their execution
of this CAFO, The parties agree that the settlcment of this matter is in the public interest and
that this CAFO is consistent with the applicable requirements of the CWA.

V. Payment

28, Uinder Section 309(g2Xb) of the CWA, 33 11L.5.C, § 131%eX2)(B}, and
40 C FR. £ 19, and comidering the nature of the violations and other relevant factors, EPA has
determined that 338,000 is an appropriate civil penalty 1o settle this action.

29.  Respondent shall pay the penalty amount in four {4} iostaitments specified
in the preceding paragraph via u cashier’s or certified check, pavable 1o the order of "Treasurer,
United States of America.” The first installment of 39500 shall be paid within 90 days of
Respondent”s receipt of a fully cxecrted copy of this CAFO. The second instaliment in the
amaount of $9500 shall be patd within 180 days of Respondent’s receipt of a (ully-executed copy
of this CAFO. The third installment in the amount of $9500 shall be paid within 270 days of
Respondent™s receipt of a fully-executed copy of this CAFO. The fourth and [inal installment in
the amount of $9500 shall be paid within 360 days of Respondent’s roceipt of a fully-executed
copy of this CAFO. The check shall reference on its face the name of Respondent and the
Docket Number of this CAFO. Payvments shail be subminted by LS. Postal Service to:

U.S. Environmental Protection Agency
Fines and Penalties

Cincinnati Finance Center

PO Box 979077

St. Louis, MO 63197-0000



For other payiment options (Ex: Wire Transfers, Overnight Mail, ACH and On Line) picase refer
to Attachment A,

30,  Acthe time of payment, Respondent shall send & separate copy of the
check, and a written statcment that payment has been fade in accordance with this CAFG, o the
following persons ut the following addresses:

Regional Hearing Clerk

11.8. Environmental Protection Agency, Region 4
Office of Environmental Accountability

61 Forsyth Street, S.W.

Atanta, Georgia 30303-8960

an]
Ms. Mary E. Halback
Clean Warer Enforcement Branch
Wetlands Enforcement Section
(1.5, Environmental Protection Agency, Region 4
Atfanta Federal Center
61 Forsyth Street, S.W.
Atlants, Georgia 303038960

31, Civil penalty payments under this CAFO arc penalties within the meaning
of Section 102(f) of the Intemal Rovenue Code, 20 ULS.C. § 182(D, or of 26 C.ER. § 1,162.21
and are not tax deductible expenditures for purposes of federal law.,

32, Under Scotion 30%{gX9) of the CWA, 33 U.S.C. § (319(g)(9), failure by
the Respondent to pay any penalty installment assessed by the CAFQ in full by its due date may
subject the Respondent te a civil action to collect the assessed penalty mstatiment plus interest
{at currently provailing rates from the effective date of this CAFQ), attorney’s fees, costs for
collection proceedings and a guarterly nonpayment penaity for each guarter during which such
failure to pay persists. Such nonpaynient penalty shall be in an amount equa! to twenty percent
{20%:) of the aggregate amount of such penalty and nonpayment penalty which are unpaid as of
the beginning of such quarter. In any such collection action, the validity, amount and
appropriatencss of the penalty and of this CAFQ shall not be subject 1o review,



¥1l. Genera!l Provisions

33, This CAFO shall aot relieve Respondent of its ohligation to comply with
al} applicable provisions of federal, state, or local law, nor shall it be construed to be a ruling on,
of determination of, any issue related to any federal, state, or focal permit. Other than as
expressed herein, compliance with this CAFO shall sot be a defense to any actions subsequently
commenced wxler federal laws and regulations administered by the BPAL

34, Nothing in this CAFO shall be construed as prohibiting, allering, or in any
way limiting the ahility of United States to seek any other remedies or sanctions available by
virtue of Respondent’s violation of this CAFO or of the statutes and regulations upon which this
agreemient is based, or for Respondent's violation of any federal or state statate, regulation or
permit,

35, Except as otherwise set forth in this document, this CAFO constitutes a
settlement by Complainant and Respondent of all clauns for civi penalties under the CWA with
respect 10 only those violations alleged in this CA/FO. Except as otherwise set fortls in this
documaent, compliance with this CAFO shall resolve the allegations of violations contained in
this CAF0. Nothing in this CAFO is intended to nor shall e construed (o operate in any way to
resolve any criminal hability of the Respondent, or other liability resulting from violations that
were not alleged in this CAFO, Other than as expressed in this document, Complainant dogs not
waive any right 1o bring aa enforcement action against Respondent for violation of any federal or
state statute. regulation or permit, to mitiate an actien for imminent and substantial
endangernent, or {0 pursue criminal enforcement,

36, Lach undersipned representative of the parties to this CAFQ centifies that
he or she ix fully authorized to enter into the terms and conditions of this CAFC and to execute
and legatly bind that party to it

37, This CAFQO applies to and is binding upon Respondent and any officers,
directors, craployees, agents, successors and assigos of the Respondent.

38. Anychange in the fegal status of Respondent including, but oot Himited 1o,
any transfer of assets of real or personal property, shall not alier Respondent’s responsibilitics
under this CAFG,

39. Euch party shall bear its own costs and attorneys fees in connection with
the action resolved by this CAFO.,



40, In accordanee with 40 CF.R. Part 225, the individuals below arc
authorized to receive service relating to this proceeding.

For Complainant: Ms. Wilda Cebb
Attorney Advisor
LS. Eavironmental Protection Agency, Region 4
61 Forsyth Street
Atlanta, Georgia 30303
(30343 562.9530

For Respondent: Mr. David K. Clack
Clearwaier Enterprises, Inc.
Post Office Box 339
Elizabetivown, North Carolina 28337

41.  The parties acknowledge and agree that this CAFO is subject to the
requirements of 40 C.F.R. § 22.45(c)(4), which provides a right 1o petition {0 set aside a consent
agrecment and proposed final order based on conyments received during the public comment

period.

42, Under Section 309(2) of the CWA, 33 U.S.C. § 1319(g), and SO C.FR. §
22.38¢b}, Complainant represents that the State of Florida was provided a prior opportunity 10
consult with Complainant regarding this matter.

43, This CAFQO in no way affect the rights of the Complainanl s against any
person or entity not a party to this CAFO

Vi, Release by Respondent

44.  Respondent hereby covenants not 10 sue and agrees not (o assert any
clafins or causes of gction against the United States, including any department, agency or
mstrumentality of the United States, with respect o the Site or this CAFO, including but not
limited to, any ciaim that there hag been a taking of Respondent’s property without
compensation,



Vi, Effective Date

45. The effective date of this CAFO shall be the date on which the CAFO is
filed with the Regional Hearing Clerk.

AGREED AND CONSENTED TO:
For RESPONDENT:

Clearwater Enterprises, Ine.

W Dat&;,.é@« (5 2870

Dawd K. Clark

For COMPLAINANT, U.S. ENVIRONMENTAL PROTECTION AGENCY:

Lk Date: WQA’[/// -

_ Crdtection hvision
U8, EPA Region 4
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UNITED STATES ERNVIRONMENTAL PROTECTION AGENCY

REGHON 4
IN THE MATTER OF: )
}
3 ADMINISTRATIVE
Clearwater Enterprises, Ine. 3 CONSENT AGREEMENT AND
Elizabethrown, North Carolina Y FINAL PENALTY (3RDER
}
RESPUONDENT. 3 Docket No.: CWA-04-2011-550G ()
}

FINAL ORDER

In accordance with the Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties, Issuance of Compliance ar Corrective Action Orders and the
Revocation. Termination or Suspension of Permits, 40 C.F.R. Part 22, and authorities delegated
to me, the forgoing Consent Agreement is herehy approved and incorporated by reference into
this Final Order. Under Section 309(g)} 2% B) of the CWA 33 U.S.C. 8 1319(g)2)}B).
Respondent is hereby ordered to comply with the terms of the foregoing Consent Agreement.

U.5. ENVIRONMENTAL PROTECTION AGENCY

ﬁﬁm Daie;“-?’/”}&V!Z

(.”Evsgcnduiytz Keyes ﬁleming
Regional Administrator
{.S. EPA, Region 4




[ HEREBY CERTIFY that T have thiz duy served a true and correct copy of the foregoing
Consent Agreement and Final Order in the matter of: Docket No, CWA-04.2011-8500(b) on

the purties listed below ia the manner indicated:

EPA Inemnal Maih Ms. Mary E. Halback
Wetlands Enforcement Section
Clean Water Enforcement Branch
U.S. Envirenmental Protection Agency, Region 4
Atlunta Federat Center
61 Forsyth Street, 3.W.
Atlanta, Georgia 303038960

By hand-delivery: Ms. Wilda Cobb
Associate Regional Counsel
1.8, Environmental Protection Agency, Region 4
Atlanta Federal Center
61 Forsyth Street
Atlanta, Georgia 30303

{404) 562-9530
By Certified mail, Mr. Ravid K. Clark
return receipt requestod: Clear Water Enterprises, Inc.
P.O. Box 338

Elizabetown, NC 28377

Dated: 3"”“@"’”/‘

Patricia Bullock
Regional Hearing Clerk

U. 5. Environmental Protection Agency, Region 4
61 Forsyth Sticet, S.W.

Atlanta, Georgia 30303

{404} 562-9511

10



ATTACHMENT A

COLLECTION INFORMATION
WIRE TRANSFERS:
Wire rransfers should be directed to the Foderal Reserve Bank of New Yeork

Federal Reserve Bank of New York

ABA = 021030004

Agcount = 68010727

SWIFT address = FRNYUS33

33 Liberty Street

New York NY 10048

Fickl Tag 4200 of the Fedwire message should read * D 68010727 Environmental
Protection Agency ™

OVERNIGHT MATL.:

1.5, Baok

1005 Convention Plaza
Ma! Stabon SL-MO-C2GL
St Louis, MO 63101

Cantact: Natalie Pearson
314.-418-4087

ACH {also known as REX or remittance expressh:

Automated Clearinghouse { ACH) lor receiving US currency
PNL Bank

808 17" Strect, NW

Washington, DC 20074

(ontact - Jesse White 301 -887-6548

ABA = 051836706

Trangaction Code 22 - checking

Environmental Protection Agency

Account 3100066

CTX Format

ON LINE PAYMENT:

There is now an On Line Payment Option, available through the Dept. of Treasury.
This paymont option can b accessed {rom the information below:

WWW.PAY. GOV (Enter sio 1.1 in the search field Open form and complete required felds).
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EF¥A ACCOUNTS RECEIVABLE CONTROL NUMBRER FORM

T B L T T T e =

ofy BE CUOMPLETR BY ORIGINATING OFFICE:
fattach a copy of the €inal order and transmittal letter ¢ Defendaunt/Respondent)

This forms was originated hy: Hary Halback 11/16/2811
{Hame] {Date]
in the Webtlands Enforcement Section/Watsx Protaction Divigion at 404-562-9378
[QEfice) [%alephone Humber]
] Hom-g¥ Judiclal Godsz/Conpent Dectes. sdiiinisbrative Order/Consent Agresmsnt,
NEA0 COLLECTS. FHE COLLEBOTE PAYMENT,
] sF cudicial Order/Consent Decres. [[] other Receivables
FHS COLLECTH.
[J ohis is an originel debt. [[] Tain ie a modification.
PAYBE: Clear Water Enterprises, inc.

iName of person and/or yfuunic,ipaiiizy ]r.i Lhe ?n

The Total Dollar Amcunt of Recsivabdle: § 38,088
{rf in installments, atzach achedule of smounts and regpective due Jdates)

The Case Dockel Funber: OR-34-2011~5500 (b} _

The Site-Specific Superfund (SF) Account Mmbey:

“he Deglgnated Regional/Headquarters Progrem Office: Region 4 Watsr Frotedtion Division

. e A
= T s

[ yr———— A O A b e bt O WA o e s s 4 s
bt A e

TO BY COMPLETED BY LOCAL FINARCIAL MANAGEMENT JSBRCTTON:

The IFMS Accounis Receivable Conirol Number is:
¥ you have any questions cmil: in the Financial Management Ssohdon,

Telephone Numbar:
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#

DISTRIBUTION:

A, JJUDICIAL ORDERS: Coples of this form with ap attached copy of the £ront page of the
FINAL JURICIAL ORDER sxhould be mailed Lo:

I. Tebt Pracking LFflosr 2, Criginating Of£ics [ORC)
Environmental Enforcement Sestiom 3. Pesigoated Program DEfios
DBopartment of Justice/RH 1647
P.O. BOX 7611, Benjamin Prankliin Htation
Washington, DC 20044

B. ADMINIETRATIVE ORDERS: Coples of this form with an attached copy of the front page of
the ADMINISTRATIVE ORDER should bhe gent to:

1. Griginating Office 2. UVesigostad Program Office
3. ERegional Yearizog (lerk 4. Regional Coungel
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